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COMMONWEALTH OF MASSACHUSETTS 
DEPARTMENT OF ENVIRONENTAL PROTECTION 
OFFICE OF APPEALS AND DISPUTE RESOLUTION 

       
       ) 
In re Easterly Wastewater Treatment Facility  ) OADR No. 2026-013 
Groundwater Discharge Permit No. 1018-0  ) DEP No. 25-WP79-0137-APP/1018-0 
       ) 
 

Pre-Filed Direct Testimony of Andrew Gottlieb 
 

I, Andrew Gottlieb, submit this testimony on behalf of the Petitioners: 

Introduction 
 

1. The purpose of my testimony is to describe and discuss certain regulatory 

requirements in MassDEP’s Groundwater Discharge Permitting Regulations and the Massachusetts 

Surface Water Quality Standards their relevance and applicability to the groundwater discharge permit 

issued for the Easterly project that is the subject of this appeal. My testimony will discuss MassDEP’s 

failure to comply with its own regulations and past practices in the issuance of the permit and that the 

unenforceability of the permit renders it invalid.  

2. My testimony is based on my personal knowledge, and informed by my 

professional experience as the former Director of the Division of Watershed Management at 

MassDEP, as the former Assistant Commissioner of the Bureau of Planning and Policy at MassDEP, 

as the former Chief of the Office of Commonwealth Development reporting directly to the Governor 

of the Commonwealth, and as the current executive director of the Association to Preserve Cape Cod 

(“APCC”), and my review of the documents and sources of information that are referenced in my 

testimony below. 
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Statement of Interest 

3. APCC’s reasons for participating in this adjudicatory proceeding stem from its 

enduring concern for protecting the natural resources of Cape Cod from the impacts of unlawful and 

bad environmental policies and practices. 

4. For over five decades, APCC has been Cape Cod’s advocate for the environment, 

working on behalf of the Cape’s residents and visitors to protect the natural resources that define our 

region. Our efforts have led to landmark achievements in water resource protection, land preservation, 

and smart growth, earning APCC the reputation as Cape Cod’s most prominent and influential 

environmental advocacy group. The success of APCC’s advocacy is grounded in our reliance on sound 

science, in our ability to forge effective collaborations with a diverse group of partners, and in our 

long history of working with policy makers on the local, regional, state and federal levels. 

5. Founded in 1968 by a group of concerned citizens to oppose an Army Corps of 

Engineers’ proposal to turn Nauset Marsh into a deep-water port, APCC’s birth occurred at the 

dawning of the nation’s environmental movement – the same awakening of environmental concern that 

produced Earth Day, the EPA, the Clean Water Act and the Endangered Species Act. APCC works in 

every Cape town, and at every level, from helping to organize neighborhood volunteer groups to 

providing towns with technical assistance on natural resource improvement projects. It has worked 

closely with elected officials and policy makers from our region and beyond, forged effective 

partnerships with the Cape Cod Chamber of Commerce and local business leaders, and has been a 

close collaborator with its fellow environmental organizations such as the Compact of Cape Cod 

Conservation Trusts and the Center for Coastal Studies. 

 
6. APCC has long been concerned with the reducing nutrient enrichment of Cape Cod’s 

groundwater and surface waters. APCC has devoted significant resources to supporting the development 
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of legislation and state policies to facilitate and encourage water quality improvements through the reduction of 

nutrients, especially those from wastewater treatment. The permit in question is at variance with prior MassDEP 

permitting practices and runs counter to longstanding policies enacted to protect the waters of the Cape. 

7.       APCC is fully committed to standing up for everyone who values the waters of 

Cape Cod for the ecological treasures that they are and who relies on the ecology of the Cape to support 

their families or to protect their investments in homes and businesses.  

8. APCC opposes the ongoing threat of excess nutrient discharge to the waters of the 

Cape authorized by this flawed groundwater discharge permit. Plainly stated, it is the position of 

APCC – informed by my professional opinion as its Executive Director -- that any new discharge of 

wastewater into a nutrient impaired watershed must include complete offset of that new discharge’s nutrient load 

by the applicant contemporaneous with the permit issuance to achieve a net-zero additional load. These permit 

conditions must be fully enforceable through MassDEP administrative oversight and/or third party intervention.  

 
Background and Professional Qualifications 
 

9. I have a B.A. in Government from Harvard University and an M.B.A. in Public and 

Non-Profit Administration from Boston University. I have almost 40 years of environmental 

protection experience in government and non-profit sectors, and multiple elected terms in municipal 

office. I am a resident of Cape Cod. 

10. I am currently the Executive Director at APCC and have served in that position 

since 2017. 

11. Prior to APCC, I was the Executive Director of the Cape Cod Water Protection 

Collaborative, a multi-faceted, county-authorized, coordinated effort to enhance the water and 

wastewater management efforts of Cape towns, from 2007 until January 2017. There, I guided a 

Barnstable County effort to protect and restore water quality on Cape Cod, including an ongoing 
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update of the Clean Water Act Section 208 areawide water quality plan update. I also provided 

legislative, financial and strategic guidance and support to the Collaborative’s 15 member 

communities and the County Commissioners. 

 
12. Additionally, I was an independent consultant and the Principal at Clean Water 

Associates, my own consulting firm, from 2013 to 2017. In that role, I provided consulting expertise 

to clients seeking support for water resources management challenges and project development, 

including financing, strategic planning, and overall environmental permitting and compliance. 

13. I also served as a consultant at Serrafix Corporation, a strategic consulting firm 

focused on energy, transportation, and climate change, from 2007 to 2014. At Serrafix, I worked with 

clients seeking development of sustainable business models to promote and finance large-scale energy 

conservation. I specialized in assisting medium-to-large cities and other entities seeking assistance in 

the creation of management and finance structures needed to attract financing and to ensure 

implementation of efficiency. 

14. From 2009 to 2017, I was Vice President of Business Development at RainBankUS, 

a start-up software company with a proprietary technology that is changing stormwater management, 

with an innovative solution that prevents flooding at a fraction of the cost of current solutions. At 

RainBank, I coordinated government affairs and business development. 

15. Immediately preceding these private sector engagements, I was the Chief of the 

Commonwealth’s Executive Office of Commonwealth Development, which was a “super-Secretariat” 

established during Governor Mitt Romney’s administration. At the Office of Commonwealth 

Development, I coordinated Massachusetts’s energy, housing, environmental and transportation 

policies, from 2006 to 2007. I also served as the Undersecretary for that Office from 2004 to 2005. 

16. From 1988 to 2004, I worked at the Massachusetts Department of Environmental 
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Protection (“MassDEP”). During my 16 years at MassDEP, which ended with my being the 

Assistant Commissioner for Policy from 2000 to 2004, I had a broad view of the agency’s water, air, 

and waste site policies and programs. I conceived the successful estuaries preservation program and built 

an innovative revolving fund into the nationally recognized model for watershed protection funding. 

As Director of the Division of Watershed Management, from 1993 to 1996, I had oversight of the full 

range of MassDEP water quality permitting, including water quality certifications, wastewater 

management permits, and water quality permits. Prior to that position, I was a Manager at the Water 

Management Program from 1988 to 1993. I also served as Director of the Division of Municipal 

Services, from 1996 to 2000. 

Falmouth Easterly Permit 

17. Based on my direct experience with the Massachusetts Groundwater Discharge 

Program, both as a senior DEP manager with direct oversight of the program, and governing policy 

and regulations as well as having interacted with the Department as a consultant and as an advocate, 

the permit issued to Easterly fails to meet the Department’s own requirements under the surface water 

quality standards, is at variance from past permitting practice, and contains conditions that are 

unenforceable and do not achieve a net-zero offset of the new nitrogen discharge load. 

18. Since 2006, the Great Pond Watershed has had a DEP-issued TMDL for nitrogen, 

which limits the maximum amount of nitrogen that the Great Pond, as an impaired water body can 

receive without exceeding water quality standards. In order to attain or maintain the nitrogen limit set 

by the TMDL, the nitrogen load to Great Pond must be reduced by 12,154 kilograms per year based 

on the existing discharges. 

19. New projects requiring groundwater discharge permits located in impaired watersheds 

on the § 303d list cannot increase nutrient pollution loads. Most, if not all of Cape Cod’s nitrogen 

TMDLs are based on nitrogen reduction targets in the UMass Dartmouth School for Marine Science 
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and Technology (“SMAST”) Technical Reports. The establishment of TMDLs based on the SMAST 

reports is predicated on the essential premise that new development will not be permitted to increase 

nitrogen loading. For that reason, new development in highly impaired watersheds like Great Pond 

must offset existing nutrient pollution to ensure no net increase to the § 303d listed receiving water. 

By DEP’s own regulations, the Easterly project requires any new nitrogen discharge allowed by a 

groundwater discharge permit to be fully offset so the new nitrogen discharge is net-zero. The Final 

Permit fails this fundamental test because there are no quantified, enforceable offsets required by 

Applicant to make the new discharge net-zero nitrogen. 

20. The Easterly Permit stands at odds with other similar permits issued by MassDEP after 

the focus on nitrogen reduction based on the SMAST findings became the basis of and focus of policy 

and regulation. As evidenced by DEP issued Groundwater Discharge permit 852-0M1issued to 

Housing Assistance Corporation for a housing project in Bourne (exhibit 1) and Groundwater 

Discharge permit SE #0-850 for another project in Cotuit (exhibit 2) it has been past practice by DEP 

to require the permittee to contemporaneously offset the excess nitrogen authorized in the permit for 

discharges into nitrogen impaired watersheds. The offset sections of each of these permits detail 

specific load reductions and make the permittee responsible for effectuating them. 

21. The two referenced permits establish in plain reading of General Condition 1(see 

below) that the  surface water quality standards are applicable to groundwater discharge permits issued 

in nitrogen impaired watershed like Great Pond Watershed: 

(1) No discharge authorized in the permit shall cause or contribute to a violation of the 
Massachusetts Surface Water Quality Standards (314 CMR 4.00) or any amendments thereto. Upon 
promulgation of any amended standard, this permit may be revised or amended in accordance with 
such standard and 314 CMR2.10 and 3.13 orS.12. Except as otherwise provided in 314 CMR 5.10 
(3)(c), 310 CMR 5.10(4)(a)2 and 314 CMR 5.10(9), no discharge authorized in the permit shall impair 
the ability of the ground water to act as an actual or potential source of potable water.  Evidence that 
a discharge impairs the ability of the ground water to act as an actual or potential source of potable 
water includes, without limitation, analysis of samples taken in a downgradient well that shows one or 
more exceedances of the applicable water quality-based effluent limitations set forth in 314 CMR 
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5.10. In those cases where it is shown that a measured parameter exceeds the applicable water 
quality based effluent limitations set forth in 314 CMR 5.10 at the upgradient monitoring well, evidence 
that a discharge impairs the ability of the ground water to act as an actual or potential source of 
potable water is deemed to exist if a measured parameter in any downgradient well exceeds the level 
of that same measured parameter in the upgradient well for the same sampling period. A statistical 
procedure approved by the Department shall be used in determining when a measured parameter 
exceeds the allowable level. 
 

22. Further, it is clear from both the referenced permits that the nitrogen offsets are 

enforceable because they are clear, specifically articulated in the permit and are the direct 

responsibility of the permittee to accomplish contemporaneously with the development of the disposal 

facility. The Easterly permit is at variance with both the regulations and previous permits for several 

reasons: 

1) It fails to require the permittee to fully offset its nitrogen contribution to an impaired watershed 

where it will exacerbate nutrient enrichment;  

2) It also fails to specify specific measures to be undertaken to offset the increased loading and 

is non-specific about the required reduction;  

3) It relies on a contractual sleight of hand to transfer the responsibility to offset the load to a 

third party (the town of Falmouth) thereby blunting any enforcement of achieving reductions 

by obligating an entity not a party to the permit to fulfill the vague reductions contemplated. 

By shifting responsibility to a non-regulated entity the permit undermines a key provision of 

the permit regime under which Cape Cod groundwater discharge permits have been issued for 

over a decade. This provides no reasonable assurance that the permitted discharge will not 

worsen the impairment of the watershed and therefore fails to meet DEP’s own permitting 

practices; and  

4) The shifting of the nutrient reduction responsibility to the Town of Falmouth renders the 

permit unenforceable by the Department or any other third party interested in ensuring that 

the Great Pond watershed not be allowed to slip further into noncompliance. 
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23. It is my opinion as a seasoned and experienced former DEP administrator with a long 

history of involvement in and shaping of nutrient disposal policy and regulation that the permit issued 

to Easterly is in violation of the department’s standards and regulations, is defective due to a lack of 

practical enforceability, improperly prioritizes new housing over its equally important emphasis on 

reducing nutrient loading. For all these reasons the permit will fail to prevent the further degradation 

of an already impaired estuarine system and should not be allowed to remain in effect. 

Signed under the pains and penalties of perjury this 24th day of July, 2026. 
  

 
 

Andrew Gottlieb 
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II. GENERAL PERMIT CONDITIONS

The following conditions apply to all individual and general permits: 

(1) No discharge authorized in the permit shall cause or contribute to a violation of the
Massachusetts Surface Water Quality Standards (314 CMR 4.00) or any amendments thereto.
Upon promulgation of any amended standard, this permit may be revised or amended in
accordance with such standard and 314 CMR2.10 and 3.13 orS.12. Except as otherwise
provided in 314 CMR 5 .10 (3)( c ), 310 CMR 5 .10( 4 )( a)2 and 314 CMR 5 .10(9), no discharge
authorized in the permit shall impair the ability of the ground water to act as an actual or
potential source of potable water. Evidence that a discharge impairs the ability of the ground
water to act as an actual or potential source of potable water includes, without limitation, analysis
of samples taken in a downgradient well that shows one or more exceedances of the applicable
water quality based effluent limitations set forth in 314 CMR 5.10. In those cases where it is
shown that a measured parameter exceeds the applicable water quality based effluent limitations
set forth in 314 CMR 5.10 at the upgradient monitoring well, evidence that a discharge impairs
the ability of the ground water to act as an actual or potential source· of potable water is deemed
to exist if a measured parameter in any downgradient well exceeds the level of that same
measured parameter in the upgradient well for the same sampling period .. A statistical procedure
approved by the Department shall be used in determining when a measured parameter exceeds
the allowable level.

(2) Duty to comply. The permittee shall comply at all times with the terms and conditions of
the permit, 314 CMR 5.00, M.G.L. c. 21, §§ 26 through 53 and all applicable state and federal
statutes and regulations.

(3) Standards and prohibitions for toxic pollutants. The permittee shall comply with effluent
standards or prohibitions established under § 307(a) of the Federal Act, 33 U.S.C § 1317(a), for
toxic pollutants within the time provided in the regulations that establish these standards or
prohibitions, even if the permit has not yet been modified to incorporate the requirement.

( 4) . Proper operation and maintenance. The permittee shall at all times properly operate and
maintain all facilities and equipment installed or used to achieve compliance with the terms and
conditions of the permit, and the regulations promulgated at 314 CMR 12.00 entitled "Operation
and Maintenance and Pretreatment Standards for Wastewater Treatment Works and Indirect

. Discharges, and 257 CMR 2.00, Rules and Regulations for Certification of Operators of 
Wastewater Treatment Facilities". 

(5) Duty to halt or reduce activity. Upon reduction, loss, or failure of the.treatment facility,
the permittee shall, to the extent necessary to maintain compliance with its permit, control
production or discharges or both until the facility is restored or an alternative method of
treatment is provided. It shall not be a defense for a permittee in an enforcement action that it
would have been necessary to halt or reduce the permitted activity in order to maintain
compliance with the conditions of the permit.
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 119 Pickerel Cove Rd 
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 argottlieb@gmail.com 

 

 

PROFESSIONAL EXPERIENCE 

 
Association to Preserve Cape Cod 

 

Executive Director                                                                                                         2017- present 

Oversee policy, operating strategy, and financial management for the region’s oldest and most 

influential environmental education and advocacy organization. Manage a full-time staff of 8 and 

numerous seasonal employees and volunteers. Raise and manage a budget of $1.7 million and 

responsible for all aspects of the fiscal health of the organization. Ensure that APCC is a leader the 

effort to improve the Cape’s water quality, habitat, response to climate change and other major 

challenges as they arise. 
 

Clean Water Associates 

 

Principal                                                                                                                         2008-2017 

Provide creative and experienced consulting expertise to clients seeking support for water resources 

management challenges and project development including financing, strategic planning and overall 

environmental permitting and compliance.  Specialize in the development of practical solutions to 

complex environmental problems involving multiple layers of local, state and federal requirements as 

well as funding opportunities.  

 

RainBank Corporation 

 

Vice-President, Business Development          2010-2017 

Provide leadership in the identification and pursuit of new clients with storm water management 

needs who would benefit from RainBank technology. Develop relationships with potential clients and 

tailor RainBank offerings to meet their unique needs. 

 

Cape Cod Water Protection Collaborative 

 

Executive Director                                                                                                        2007-2017 

Guided the Barnstable County effort to protect and restore water quality on Cape Cod, including 

ongoing update of federal 208 Area Wide Water Quality Plan update.  Provided legislative, financial 

and strategic guidance and support to the 15 member communities and the County Commissioners. 

Responsible for budget development and oversight, coordination and management of grants, manage 

inter-departmental coordination, develop and pursue legislative agenda and implement public 

outreach strategies.  
 



 

 

Serrafix Corporation 

 

Principal            2007-2013 

Provided leading edge consulting expertise to clients seeking development of sustainable business 

models to promote and finance large-scale energy conservation. Specialized in working with medium 

to large size cities and other organizations seeking assistance in the creation of management and 

finance structures needed to attract financing and to ensure implementation of efficiency. Clients 

successfully supported include New York City, Steward for Affordable Housing for the Future, 

Center on Wisconsin Strategies, and South Carolina Coastal League, Natural Resources Defense 

Council, City of Boston, Barr Foundation, City of Somerville, Ma and Charleston, SC.  

 

 

 

 

Renew Energy Partners 

 

Public Finance Strategies                                                                                                       2013 

Directed the development of public finance strategies for REP, a company specializing in building 

energy upgrade analysis and optimization, energy efficiency programs, project management and 

implementation, and finance.  
 

Office for Commonwealth Development 

 

Chief                  2006-2007 

Oversaw and managed a Cabinet level agency charged by the Governor of the Commonwealth of 

Massachusetts with overseeing and coordinating the Executive Office of Environmental Affairs, the 

Executive Office of Transportation, the Department of Housing and Community Development. 

Developed and implemented policies and spending priorities intended to enable Massachusetts to 

develop wisely in a sustainable way. Provided direct policy advice regarding spending and 

development to the Governor.  Directed and prioritized allocation of $550 million in capital funds 

annually. Negotiated settlement of Big Dig related Clean Air Act lawsuit regarding expansion of 

mass transit services in the metropolitan Boston area.  

 

Undersecretary                   2004-2005 

Oversaw and coordinated the implementation of the Commonwealth’s Smart Growth Initiative in the 

agencies of the Executive Office of Environmental Affairs, Executive Office of Transportation and 

the Department of Housing and Community Development.  Managed the development and 

implementation of capital spending plans. Developed finance plans to support the expansion of the 

Commonwealth’s affordable housing supply. Provided program and policy support on the oversight 

and operation of OCD line agencies. 

 

Department of Environmental Protection 

 

Assistant Commissioner, Bureau of Policy and Planning              2000-2004 

Senior manager and member of leadership team of a regulatory agency overseeing 1,200 staff. 

Managed development and implementation of new policy and information technology initiatives 

designed to keep Massachusetts at the forefront of environmental protection. Responsible for 



negotiating terms and conditions of EPA financial assistance to DEP through the annual federal 

Performance Partnership Agreement. Managed the development of DEP’s annual work plan, 

including establishment of performance measures of success. Provided staff support to the Fees and 

Program Improvement Advisory Committee, including development of budget strategy and 

alternatives analyses. 

 

Director, Division of Municipal Services 1996-2000 

Administered the State Revolving Fund, a $1.5 billion loan fund for the benefit of municipalities 

abating water pollution and improving water supply systems. Oversaw and managed the provision of 

technical and financial assistance to municipalities.   

 

Director, Office of Watershed Management 1993-1996 

Managed statewide water resources management programs.  Developed and oversaw implementation 

of watershed approach, set policy, directed development of resource management plans and oversaw 

water resources evaluation procedure.  Supervised 43 professionals.  Collaborated with state and 

federal environmental agencies, industries, local groups, municipalities and non-profits to manage 

water resources.  Among other duties: 

' Managed integration of water quality assessment, planning and implementation efforts 

' Developed and managed OWM permit streamlining and regulatory reform initiatives, 

including changes to water quality standards and pursuit of NPDES delegation. 

' Devised and monitored annual budget of $4.2 million 

' Developed BRP annual consolidated federal grant application and negotiate federal grant 

terms and conditions 

' Issued water withdrawal and wastewater discharge permits 

' Awarded water quality planning and water pollution control mitigation grants 

 

 

Manager, Water Management Program 1988-1993 

Responsible for implementation of the Water Management Act governing allocation of state water 

resources. 

' Developed policy and operating procedures for permitting of major water withdrawals 

' Recommended permit decisions for approval and disapproval 

' Supervised staff of planners and hydrologists 

' Chaired Water Management Advisory Committee 

 

 

Legislative Commission on Water Supply  

Executive Director 1986-1988 

Provided professional support to legislative commission established to investigate the quality and 

quantity of drinking water in the Commonwealth. 

' Researched, drafted and reviewed legislation 

' Coordinated legislative agenda 

' Produced three annual reports of Commission 

' Edited extensive study of private well contamination in Massachusetts 

' Authored 160-page report on municipal water supply contamination 

 

 

 



COMMUNITY SERVICE 
 

Massachusetts Climate Action Network                                                                                  2009-2012 

Board of Directors 

 

Cape Cod Community College                                                                                                2006-2009 

Board of Trustees 

 

Town of Mashpee 

Mashpee/Wakeby Lake Management Committee                                                              2012-2014 

Chairman 

 

Select Board    2014-2022 

   1987-1991           

 

Board of Water Commissioners 1987-1988 

 

Sewer Committee 1987-1988 

 

 

Massachusetts Municipal Association 

Environmental Committee 1987-1991, 2020-2022 

 

EDUCATION 
 

Boston University School of Management, MBA in Public Management, 1995. 

 

Harvard College, B.A. (cum laude) in American Government, 1985; Dean's List. 

Manager, Varsity Hockey, 1980-1984 
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